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be considered to be a facsimile depict-
ing the mark as used on or in connec-
tion with the goods or in connection
with the services.

[54 FR 37591, Sept. 11, 1989]

§ 2.58 Specimens or facsimiles in the
case of a service mark.

(a) In the case of service marks,
specimens or facsimiles as specified in
§§ 2.56 and 2.57, of the mark as used in
the sale or advertising of the services
shall be furnished unless impossible be-
cause of the nature of the mark or the
manner in which it is used, in which
event some other representation ac-
ceptable to the Commissioner must be
submitted.

(b) In the case of service marks not
used in printed or written form, three
audio cassette tape recordings will be
accepted.

[30 FR 13193, Oct. 16, 1965, as amended at 51
FR 29922, Aug. 21, 1986]

§ 2.59 Filing substitute specimens.
(a) In an application under section

1(a) of the Act, the applicant may sub-
mit substitute specimens of the mark
as used on or in connection with the
goods, or in the sale or advertising of
the services, provided that any sub-
stitute specimens submitted are sup-
ported by applicant’s affidavit or dec-
laration in accordance with § 2.20
verifying that the substitute specimens
were in use in commerce at least as
early as the filing date of the applica-
tion. The verification requirement
shall not apply if the specimens are du-
plicates or facsimiles, such as photo-
graphs, of specimens already of record
in the application.

(b) In an application under section
1(b) of the Act, after filing either an
amendment to allege use under § 2.76 or
a statement of use under § 2.88, the ap-
plicant may submit substitute speci-
mens of the mark as used on or in con-
nection with the goods, or in the sale
or advertising of the services, provided
that the use in commerce of any sub-
stitute specimens submitted is sup-
ported by applicant’s affidavit or dec-
laration in accordance with § 2.20. In
the case of a statement of use under
§ 2.88, the applicant must verify that
the substitute specimens were in use in

commerce prior to the filing of the
statement of use or prior to the expira-
tion of the time allowed to applicant
for filing a statement of use.

[54 FR 37591, Sept. 11, 1989]

EXAMINATION OF APPLICATION AND
ACTION BY APPLICANTS

AUTHORITY: Secs. 2.61 to 2.69 also issued
under sec. 12, 60 Stat. 432; 15 U.S.C. 1062.

§ 2.61 Action by examiner.
(a) Applications for registration, in-

cluding amendments to allege use
under section 1(c) of the Act, and state-
ments of use under section 1(d) of the
Act, will be examined and, if the appli-
cant is found not entitled to registra-
tion for any reason, applicant will be
notified and advised of the reasons
therefor and of any formal require-
ments or objections.

(b) The examiner may require the ap-
plicant to furnish such information and
exhibits as may be reasonably nec-
essary to the proper examination of the
application.

(c) Whenever it shall be found that
two or more parties whose interests are
in conflict are represented by the same
attorney, each party and also the at-
torney shall be notified of this fact.

[30 FR 13193, Oct. 16, 1965, as amended at 37
FR 2880, Feb. 9, 1972; 54 FR 37592, Sept. 11,
1989]

§ 2.62 Period for response.
The applicant has six months from

the date of mailing of any action by
the examiner to respond thereto. Such
response may be made with or without
amendment and must include such
proper action by the applicant as the
nature of the action and the condition
of the case may require.

§ 2.63 Reexamination.
(a) After response by the applicant,

the application will be reexamined or
reconsidered. If registration is again
refused or any formal requirement[s] is
repeated, but the examiner’s action is
not stated to be final, the applicant
may respond again.

(b) After reexamination the applicant
may respond by filing a timely petition
to the Commissioner for relief from a
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formal requirement if: (1) The require-
ment is repeated, but the examiner’s
action is not made final, and the sub-
ject matter of the requirement is ap-
propriate for petition to the Commis-
sioner (see § 2.146(b)); or (2) the exam-
iner’s action is made final and such ac-
tion is limited to subject matter appro-
priate for petition to the Commis-
sioner. If the petition is denied, the ap-
plicant shall have until six months
from the date of the Office action
which repeated the requirement or
made it final or thirty days from the
date of the decision on the petition,
whichever date is later, to comply with
the requirement. A formal requirement
which is the subject of a petition de-
cided by the Commissioner may not
subsequently be the subject of an ap-
peal to the Trademark Trial and Ap-
peal Board.

[48 FR 23134, May 23, 1983]

§ 2.64 Final action.

(a) On the first or any subsequent re-
examination or reconsideration the re-
fusal of the registration or the insist-
ence upon a requirement may be stated
to be final, whereupon applicant’s re-
sponse is limited to an appeal, or to a
compliance with any requirement, or
to a petition to the Commissioner if
permitted by § 2.63(b).

(b) During the period between a final
action and expiration of the time for
filing an appeal, the applicant may re-
quest the examiner to reconsider the
final action. The filing of a request for
reconsideration will not extend the
time for filing an appeal or petitioning
the Commissioner, but normally the
examiner will reply to a request for re-
consideration before the end of the six-
month period if the request is filed
within three months after the date of
the final action. Amendments accom-
panying requests for reconsideration
after final action will be entered if
they comply with the rules of practice
in trademark cases and the Act of 1946.

(c)(1) If an applicant in an applica-
tion under section 1(b) of the Act files
an amendment to allege use under § 2.76
during the six-month response period
after issuance of a final action, the ex-
aminer shall examine the amendment.
The filing of such an amendment will

not extend the time for filing an appeal
or petitioning the Commissioner.

(2) If the amendment to allege use
under § 2.76 is acceptable in all re-
spects, the applicant will be notified of
its acceptance.

(3) If, as a result of the examination
of the amendment to allege use under
§ 2.76, the applicant is found not enti-
tled to registration for any reason not
previously stated, applicant will be no-
tified and advised of the reasons and of
any formal requirements or refusals.
The Trademark Examining Attorney
shall withdraw the final action pre-
viously issued and shall incorporate all
unresolved refusals or requirements
previously stated in the new non-final
action.

[48 FR 23134, May 23, 1983, as amended at 54
FR 37592, Sept. 11, 1989]

§ 2.65 Abandonment.
(a) If an applicant fails to respond, or

to respond completely, within six
months after the date an action is
mailed, the application shall be deemed
to have been abandoned. A timely peti-
tion to the Commissioner pursuant to
§§ 2.63(b) and 2.146 is a response which
avoids abandonment of an application.

(b) When action by the applicant filed
within the six-month response period is
a bona fide attempt to advance the ex-
amination of the application and is
substantially a complete response to
the examiner’s action, but consider-
ation of some matter or compliance
with some requirement has been inad-
vertently omitted, opportunity to ex-
plain and supply the omission may be
given before the question of abandon-
ment is considered.

(c) If an applicant in an application
under section 1(b) of the Act fails to
timely file a statement of use under
§ 2.88, the application shall be deemed
to be abandoned.

[48 FR 23134, May 23, 1983, as amended at 54
FR 37592, Sept. 11, 1989]

§ 2.66 Revival of abandoned applica-
tions.

(a) An application abandoned for fail-
ure to timely respond, or for failure to
timely file a statement of use under
§ 2.88 in an application under section
1(b) of the Act, may be revived as a
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